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changes programs at the institution
and begins attending the two-year pro-
gram must complete within the two-
year timeframe beginning from the
date the student began attending the
prior program; and

(3) Dividing the number of students
who completed the program within
normal time, as determined under
paragraph (c)(2) of this section, by the
total number of students who com-
pleted the program, as determined
under paragraph (c)(1) of this section,
and multiplying the result by 100.

(Approved by the Office of Management and
Budget under control number 1845-NEW1)

(Authority: 20 U.S.C 1001(b), 1002(b) and (c))
[75 FR 66948, Oct. 29, 2010]

§668.7 Gainful employment in a recog-
nized occupation.

(a) Gainful employment. (1) Minimum
standards. A program is considered to
provide training that leads to gainful
employment in a recognized occupa-
tion if—

(i) As determined under paragraph (b)
of this section, the program’s annual
loan repayment rate is at least 35 per-
cent;

(ii) As determined under paragraph
(c) of this section, the program’s an-
nual loan payment is less than or equal
to—

(A) 30 percent of discretionary in-
come (discretionary income threshold);
or

(B) 12 percent of annual earnings (ac-
tual earnings threshold); or

(iii) The data needed to determine
whether a program satisfies the min-
imum standards are not available to
the Secretary.

(2) General. For the purposes of this
section—

(A)(A) A program refers to an edu-
cational program offered by an institu-
tion under §668.8(c)(3) or (d) that is
identified by a combination of the in-
stitution’s six-digit OPEID number,
the program’s six-digit CIP code as as-
signed by an institution or determined
by the Secretary, and credential level;

(B) The Secretary determines wheth-
er an institution accurately assigns a
CIP code for a program based on the
classifications and program codes es-
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tablished by the National Center for
Education Statistics (NCES); and

(C) The credential levels for identi-
fying a program are undergraduate cer-
tificate, associate’s degree, bachelor’s
degree, post-baccalaureate certificate,
master’s degree, doctoral degree, and
first-professional degree;

(ii) Debt measures refers collectively
to the loan repayment rate and debt-
to-earnings ratios described in para-
graphs (b) and (c) of this section;

(iii) A fiscal year (FY) is the 12-month
period starting October 1 and ending
September 30 that is designated by the
calendar year in which it ends; for ex-
ample FY 2013 is from October 1, 2012 to
September 30, 2013. That designation
also represents the FY for which the
Secretary calculates the debt meas-
ures;

(iv) A two-year period is the period
covering two consecutive FYs that
occur on—

(A)(1) The third and fourth FYs (2YP)
prior to the most recently completed
FY for which the debt measures are
calculated. For example, if the most
recently completed FY is 2012, the 2YP
is F'Ys 2008 and 2009; or

(2) For FYs 2012, 2013, and 2014, the
first and second FYs (2YP-A) prior to
the most recently completed FY for
which the loan repayment rate is cal-
culated under paragraph (b) of this sec-
tion. For example, if the most recently
completed FY is 2012, the 2YP-A is FYs
2010 and 2011; or

(B) For a program whose students are
required to complete a medical or den-
tal internship or residency, as identi-
fied by an institution, the sixth and
seventh FYs (2YP-R) prior to the most
recently completed FY for which the
debt measures are calculated. For ex-
ample, if the most recently completed
FY is 2012, the 2YP-R is FYs 2005 and
2006. For this purpose, a required med-
ical or dental internship or residency is
a supervised training program that—

(I) Requires the student to hold a de-
gree as a doctor of medicine or osteop-
athy, or a doctor of dental science;

(2) Leads to a degree or certificate
awarded by an institution of higher
education, a hospital, or a health care
facility that offers post-graduate train-
ing; and
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(3) Must be completed before the bor-
rower may be licensed by the State and
board certified for professional practice
or service;

(v) A four-year period is the period
covering four consecutive FYs that
occur on—

(A) The third, fourth, fifth, and sixth
FYs (4YP) prior to the most recently
completed FY for which the debt meas-
ures are calculated. For example, if the
most recently completed FY is 2017,
the 4YP is FYs 2011, 2012, 2013, and 2014;
or

(B) For a program whose students are
required to complete a medical or den-
tal internship or residency, as identi-
fied by an institution, the sixth, sev-
enth, eighth, and ninth FYs (4YP-R)
prior to the most recently completed
FY for which the debt measures are
calculated. For example, if the most
recently completed FY is 2017, the
4YP-R is FYs 2008, 2009, 2010, and 2011.
For this purpose, a required medical or
dental internship or residency is a su-
pervised training program that—
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(I) Requires the student to hold a de-
gree as a doctor of medicine or osteop-
athy, or a doctor of dental science;

(2) Leads to a degree or certificate
awarded by an institution of higher
education, a hospital, or a health care
facility that offers post-graduate train-
ing; and

(3) Must be completed before the bor-
rower may be licensed by the State and
board certified for professional practice
or service; and

(vi) Discretionary income is the dif-
ference between the mean or median
annual earnings and 150 percent of the
most current Poverty Guideline for a
single person in the continental U.S.
The Poverty Guidelines are published
annually by the U.S. Department of
Health and Human Services (HHS) and
are available at htip:/aspe.hhs.gov/pov-
erty.

(b) Loan repayment rate. For the most
recently completed FY, the Secretary
calculates the loan repayment rate for
a program using the following ratio:

OOPB of LPF plus OOPB of PML

OOPB

(1) Original Outstanding Principal Bal-
ance (OOPB). (i) The OOPB is the
amount of the outstanding balance, in-
cluding capitalized interest, on FFEL
or Direct Lioans owed by students for
attendance in the program on the date
those loans first entered repayment.

(ii) The OOPB includes FFEL and Di-
rect Loans that first entered repay-
ment during the 2YP, the 2YP-A, the
2YP-R, the 4YP, or the 4YP-R. The
OOPB does not include PLUS loans
made to parent borrowers or TEACH
Grant-related unsubsidized loans.

(iii) For consolidation 1loans, the
OOPB is the OOPB of the FFEL and Di-
rect Loans attributable to a borrower’s
attendance in the program.

(iv) For FYs 2012, 2013, and 2014, the
Secretary calculates two loan repay-
ment rates for a program, one with the
2YP and the other with the 2YP-A, so
long as the 2YP-A represents more
than 30 borrowers whose loans entered
repayment. Provided that both loan re-

payment rates are calculated, the Sec-
retary determines whether the pro-
gram meets the minimum standard
under paragraph (a)(1)(i) of this section
by using the higher of the 2YP rate or
the 2YP-A rate.

(2) Loans Paid in Full (LPF). (i) LPF
are loans that have never been in de-
fault or, in the case of a Federal Con-
solidation Lioan or a Direct Consolida-
tion Loan, neither the consolidation
loan nor the underlying loan or loans
have ever been in default and that have
been paid in full by a borrower. A loan
that is paid through a Federal Consoli-
dation loan, a Direct Consolidation
loan, or under another refinancing
process provided for under the HEA, is
not counted as paid-in-full for this pur-
pose until the consolidation loan or
other financial instrument is paid in
full by the borrower.

(ii) The OOPB of LLPF in the numer-
ator of the ratio is the total amount of
OOPB for these loans.
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(3) Payments-Made Loans (PML). (i)
PML are loans that have never been in
default or, in the case of a Federal Con-
solidation Lioan or a Direct Consolida-
tion Loan, neither the consolidation
loan nor the underlying loan or loans
have ever been in default, where—

(A)(1) Payments made by a borrower
during the most recently completed FY
reduce the outstanding balance of a
loan, including the outstanding bal-
ance of a Federal Consolidation Loan
or Direct Consolidation Loan, to an
amount that is less than the out-
standing balance of the loan at the be-
ginning of that FY. The outstanding
balance of a loan includes any unpaid
accrued interest that has not been cap-
italized; or

(2) If the program is a post-bacca-
laureate certificate, master’s degree,
doctoral degree, or first-professional
degree program, the total outstanding
balance of a Federal or Direct Consoli-
dation Loan at the end of the most re-
cently completed FY is less than or
equal to the total outstanding balance
of the consolidation loan at the begin-
ning of the FY. The outstanding bal-
ance of the consolidation loan includes
any unpaid accrued interest that has
not been capitalized;

(B) A borrower is in the process of
qualifying for Public Service Loan For-
giveness under 34 CFR 685.219(c) and
submits an employment certification
to the Secretary that demonstrates the
borrower is engaged in qualifying em-
ployment and the borrower made quali-
fying payments on the loan during the
most recently completed FY; or

(C)(1) Except as provided under para-
graph (b)(3)(i)(C)(2) of this section, a
borrower in the income-based repay-
ment plan (IBR), income contingent re-
payment plan (ICR), or any other re-
payment plan makes scheduled pay-
ments on the loan during the most re-
cently completed FY for an amount
that is equal to or less than the inter-
est that accrues on the loan during the
FY. The Secretary limits the dollar
amount of these interest-only or nega-
tive amortization loans in the numer-
ator of the ratio to no more than 3 per-
cent of the total amount of OOPB in
the denominator of the ratio, based on
available data on a program’s bor-
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rowers who are making scheduled pay-
ments under these repayment plans.

(2) Until the Secretary determines
that there is sufficiently complete data
on which of the program’s borrowers
have scheduled payments that are
equal to or less than accruing interest,
the Secretary will include in the nu-
merator 3 percent of the OOPB in the
denominator.

3) Notwithstanding paragraph
(1)(B)E)NC)(I) of this section, with re-
gard to applying the percent limitation
on the dollar amount of the interest-
only or negative amortization loans,
the Secretary may adjust the limita-
tion by publishing a notice in the FED-
ERAL REGISTER. The adjusted limita-
tion may not be lower than the percent
limitation specified in paragraph
(D)(B)A)(C)(I) of this section or higher
than the estimated percentage of all
outstanding Federal student loan dol-
lars that are interest-only or negative
amortization loans.

(ii) The OOPB of PML in the numer-
ator of the ratio is the total amount of
OOPB for the loans described in para-
graph (b)(3)(i) of this section.

(4) Exclusions. For the most recently
completed FY, the OOPB of the fol-
lowing loans is excluded from both the
numerator and the denominator of the
ratio:

(i) Loans that were in an in-school
deferment status during any part of
the FY.

(ii) Loans that were in a military-re-
lated deferment status during any part
of the FY.

(iii) Loans that were discharged as a
result of the death of the borrower
under 34 CFR 682.402(b) or 34 CFR
685.212(a).

(iv) Loans that were assigned or
transferred to the Secretary that are
being considered for discharge as a re-
sult of the total and permanent dis-
ability of the borrower, or were dis-
charged by the Secretary on that basis
under 34 CFR 682.402(c) or 34 CFR
685.212(b).

(c) Debt-to-earnings ratios. (1) General.
For each FY, the Secretary calculates
the debt-to-earnings ratios using the
following formulas:

(i) Discretionary income rate = An-
nual loan payment/(Mean or Median
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Annual Earnings
Guideline)).

(ii) Earnings rate = Annual loan pay-
ment/Mean or Median Annual Earn-
ings.

(2) Annual loan payment. The Sec-
retary determines the annual loan pay-
ment for a program by—

(i) Calculating the median loan debt
of the program by—

(A) For each student who completed
the program during the 2YP, the 2YP-
R, the 4YP, or the 4YP-R, determining
the lesser of—

(I) The amount of loan debt the stu-
dent incurred, as determined under
paragraph (c)(4) of this section; or

(2) If tuition and fee information is
provided by the institution, the total
amount of tuition and fees the institu-
tion charged the student for enroll-
ment in all programs at the institu-
tion; and

(B) Using the lower amount obtained
under paragraph (c¢)(2)(i)(A) of this sec-
tion for each student in the calculation
of the median loan debt for the pro-
gram; and

(ii) Using the median loan debt for
the program and the current annual in-
terest rate on Federal Direct Unsub-
sidized Loans to calculate the annual
loan payment based on—

(A) A 10-year repayment schedule for
a program that leads to an under-
graduate or post-baccalaureate certifi-
cate or to an associate’s degree;

(B) A 15-year repayment schedule for
a program that leads to a bachelor’s or
master’s degree; or

(C) A 20-year repayment schedule for
a program that leads to a doctoral or
first-professional degree.

(3) Annual earnings. The Secretary
obtains from the Social Security Ad-
ministration (SSA), or another Federal
agency, the most currently available
mean and median annual earnings of
the students who completed the pro-
gram during the 2YP, the 2YP-R, the
4YP, or the 4YP-R. The Secretary cal-
culates the debt-to-earnings ratios
using the higher of the mean or median
annual earnings.

(4) Loan debt. In determining the loan
debt for a student, the Secretary—

(i) Includes FFEL and Direct loans
(except for parent PLUS or TEACH
Grant-related loans) owed by the stu-

—(1.5 x Poverty

34 CFR Ch. VI (7-1-11 Edition)

dent for attendance in a program, and
as reported under §668.6(a)(1)(1)(C)(2),
any private education loans or debt ob-
ligations arising from institutional fi-
nancing plans;

(ii) Attributes all the loan debt in-
curred by the student for attendance in
programs at the institution to the
highest credentialed program subse-
quently completed by the student at
the institution; and

(iii) Does not include any loan debt
incurred by the student for attendance
in programs at other institutions. How-
ever, the Secretary may include loan
debt incurred by the student for at-
tending other institutions if the insti-
tution and the other institutions are
under common ownership or control, as
determined by the Secretary in accord-
ance with 34 CFR 600.31.

(5) Exclusions. For the FY the Sec-
retary calculates the debt-to-earnings
ratios for a program, a student in the
applicable two- or four-year period that
completed the program is excluded
from the ratio calculations if the Sec-
retary determines that—

(i) One or more of the student’s loans
were in a military-related deferment
status at any time during the calendar
year for which the Secretary obtains
earnings information under paragraph
(c)(3) of this section;

(ii) The student died;

(iii) One or more of the student’s
loans were assigned or transferred to
the Secretary and are being considered
for discharge as a result of the total
and permanent disability of the stu-
dent, or were discharged by the Sec-
retary on that basis under 34 CFR
682.402(c) or 34 CFR 685.212(b); or

(iv) The student was enrolled in any
other eligible program at the institu-
tion or at another institution during
the calendar year for which the Sec-
retary obtains earnings information
under paragraph (c¢)(3) of this section.

(d) Small numbers. (1) The Secretary
calculates the debt measures for a pro-
gram with a small number of borrowers
or completers by using the 4YP or the
4YP-R, as applicable, if—

(i) For the loan repayment rate, the
corresponding 2YP or the 2YP-R rep-
resents 30 or fewer borrowers whose
loans entered repayment after any of
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those loans are excluded under para-
graph (b)(4) of this section; or

(ii) For the debt-to-earnings ratios,
the corresponding 2YP or the 2YP-R
represents 30 or fewer students who
completed the program after any of
those students are excluded under
paragraph (c)(b) of this section.

(2) In lieu of the minimum standards
in paragraph (a)(1) of this section, the
program satisfies the debt measures
if—

(i)(A) The 4YP or the 4YP-R rep-
resents, after any exclusions under
paragraph (b)(4) or (¢)(b) of this section,
30 or fewer borrowers whose loans en-
tered repayment or 30 or fewer stu-
dents who completed the program; or

(B) SSA did not provide the mean and
median earnings for the program as
provided under paragraph (c)(3) of this
section; or

(ii) The median loan debt calculated
under paragraph (c)(2)(i) of this section
is zero.

(e) Draft debt measures and data cor-
rections. For each FY beginning with
FY 2012, the Secretary issues draft re-
sults of the debt measures for each pro-
gram offered by an institution. As pro-
vided under this paragraph, the institu-
tion may correct the data used to cal-
culate the draft results before the Sec-
retary issues final debt measures under
paragraph (f) of this section.

(1) Pre-draft corrections process for the
debt-to-earnings ratios. (i) Before issuing
the draft results of the debt-to-earn-
ings ratios for a program, the Sec-
retary provides to an institution a list
of the students who will be included in
the applicable two- or four-year period
for calculating the ratios. No later
than 30 days after the date the Sec-
retary provides the list to the institu-
tion, in accordance with procedures es-
tablished by the Secretary, the institu-
tion may—

(A) Provide evidence showing that a
student should be included on or re-
moved from the list; or

(B) Correct or update the identity in-
formation provided for a student on the
list, such as name, social security num-
ber, or date of birth.

(ii) After the 30 day correction pe-
riod, the institution may no longer
challenge whether students should be
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included on the list or update the iden-
tity information of those students.

(iii) If the information provided by
the institution under paragraph
(e)(1)(i) of this section is accurate, the
updated information is used to create a
final list of students that the Secretary
submits to SSA. The Secretary cal-
culates the draft debt-to-earnings ra-
tios based on the mean and median
earnings provided by SSA for the stu-
dents on the final list.

(iv) An institution may not challenge
the accuracy of the mean or median
annual earnings the Secretary obtained
from SSA to calculate the draft debt-
to-earnings ratios for the program.

(2) Post-draft corrections process for the
debt measures. No later than 45 days
after the Secretary issues the draft re-
sults of the debt-to-earnings ratios for
a program and no later than 45 days
after the Secretary issues the draft re-
sults of the loan repayment rate for a
program, respectively, in accordance
with procedures established by the Sec-
retary, an institution—

(i) May challenge the accuracy of the
loan data for a borrower that was used
to calculate the draft loan repayment
rate, or the median loan debt for the
program that was used for the numer-
ator of the draft debt-to-earnings ra-
tios, by submitting evidence showing
that the borrower loan data or the pro-
gram median loan debt is inaccurate;
and

(ii) May challenge the accuracy of
the list of borrowers included in the ap-
plicable two- or four-year period used
to calculate the draft loan repayment
rate by—

(A) Submitting evidence showing
that a borrower should be included on
or removed from the list; or

(B) Correcting or updating the iden-
tity information provided for a bor-
rower on the list, such as name, social
security number, or date of birth.

(3) Recalculated results. (i) Debt meas-
ures. In general, if the information pro-
vided by an institution under para-
graph (e)(2) of this section is accurate,
the Secretary uses the corrected infor-
mation to recalculate the debt meas-
ures for the program.

(ii) Debt-to-earnings ratios. For a fail-
ing program, if SSA is unable to in-
clude in its calculation of the mean
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and median earnings for the program
one or more students on the list final-
ized under paragraph (e)(1)(iii) of this
section, the Secretary adjusts the me-
dian loan debt by removing the highest
loan debt associated with the number
of students SSA is unable to include in
its calculation. For example, if SSA is
unable to include three students in its
calculation, the Secretary removes the
loan debt for the same number of stu-
dents on the list that had the highest
loan debt. The Secretary recalculates
the debt-to-earnings ratios for the pro-
gram based on the adjusted median
loan debt.

(f) Final debt measures. The Secretary
notifies an institution of any draft re-
sults that are not challenged, or are re-
calculated or unsuccessfully challenged
under paragraph (e) of this section.
These results become the final debt
measures for the program.

(g) Alternative earnings. (1) General.
An institution may demonstrate that a
failing program, as defined under para-
graph (h) of this section, would meet a
debt-to-earnings standard by recalcu-
lating the debt-to-earnings ratios using
the median loan debt for the program
as determined under paragraph (c) of
this section, and alternative earnings
from: a State-sponsored data system;
an institutional survey conducted in
accordance with NCES standards; or,
for FYs 2012, 2013, and 2014, the Bureau
of Labor Statistics (BLS).

(2) State data. For final debt-to-earn-
ings ratios calculated by the Secretary
for FY 2012 and any subsequent FY, an
institution may use State data to re-
calculate those ratios for a failing pro-
gram only if the institution—

(i) Obtains earnings data from State-
sponsored data systems for more than
50 percent of the students in the appli-
cable two- or four-year period, or a
comparable two- or four-year period,
and that number of students is more
than 30;

(ii) Uses the actual, State-derived
mean or median earnings of the stu-
dents in the applicable two- or four-
year period under paragraph (g)(2)(i) of
this section; and

(iii) Demonstrates that it accurately
used the actual State-derived data to
recalculate the ratios.

34 CFR Ch. VI (7-1-11 Edition)

3) Survey data. For final debt-to-
earnings ratios calculated by the Sec-
retary for FY 2012 and any subsequent
FY, an institution may use survey data
to recalculate those ratios for a failing
program only if the institution—

(i) Uses reported earnings obtained
from an institutional survey conducted
of the students in the applicable two-
or four-year period, or a comparable
two- or four-year period, and the sur-
vey data is for more than 30 students.
The institution may use the mean or
median annual earnings derived from
the survey data;

(i1) Submits a copy of the survey and
certifies that it was conducted in ac-
cordance with the statistical standards
and procedures established by NCES
and available at http:/nces.ed.gov; and

(iii) Submits an examination-level
attestation by an independent public
accountant or independent govern-
mental auditor, as appropriate, that
the survey was conducted in accord-
ance with the specified NCES standards
and procedures. The attestation must
be conducted in accordance with the
general, field work, and reporting
standards for attestation engagements
contained in the GAO’s Government
Auditing Standards, and with proce-
dures for attestations contained in
guides developed by and available from
the Department of Education’s Office
of Inspector General.

(4) BLS data. For the final debt-to-
earnings ratios calculated by the Sec-
retary for FYs 2012, 2013, and 2014, an
institution may use BLS earnings data
to recalculate those ratios for a failing
program only if the institution—

(i) Identifies and provides docu-
mentation of the occupation by SOC
code, or combination of SOC codes, in
which more than 50 percent of the stu-
dents in the 2YP or 4YP were placed or
found employment, and that number of
students is more than 30. The institu-
tion may use placement records it
maintains to satisfy accrediting agen-
cy or State requirements if those
records indicate the occupation in
which the student was placed. Other-
wise, the institution must submit em-
ployment records or other documenta-
tion showing the SOC code or codes in
which the students typically found em-
ployment;
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(ii) Uses the most current BLS earn-
ings data for the identified SOC code to
calculate the debt-to-earnings ratio. If
more than one SOC code is identified
under paragraph (g)(4)(i) of this sec-
tion, the institution must calculate the
weighted average earnings of those
SOC codes based on BLS employment
data or institutional placement data.
In either case, the institution must use
BLS earnings at no higher than the
25th percentile; and

(iii) Submits, upon request, all the
placement, employment, and other
records maintained by the institution
for the program under paragraph
(2)(4)(Q) of this section that the institu-
tion examined to determine whether
those records identified the SOC codes
for the students who were placed or
found employment.

(b) Alternative earnings process. (i) In
accordance with procedures established
by the Secretary, the institution
must—

(A) Notify the Secretary of its intent
to use alternative earnings no later
than 14 days after the date the institu-
tion is notified of its final debt meas-
ures under paragraph (f) of this section;
and

(B) Submit all supporting docu-
mentation related to recalculating the
debt-to-earnings ratios using alter-
native earnings no later than 60 days
after the date the institution is noti-
fied of its final debt measures under
paragraph (f) of this section.

(ii) Pending the Secretary’s review of
the institution’s submission, the insti-
tution is not subject to the require-
ments arising from the program’s fail-
ure to satisfy the debt measures, pro-
vided the submission was complete,
timely, and accurate.

(iii)(A) If the Secretary denies the in-
stitution’s submission, the Secretary
notifies the institution of the reasons
for the denial and the debt measures
under paragraph (f) of this section be-
come the final measures for the FY; or

(B) If the Secretary approves the in-
stitution’s submission, the recal-
culated debt-to-earnings ratios become
final for that FY.

(6) Dissemination. After the Secretary
calculates the final debt measures, in-
cluding the recalculated debt-to-earn-
ings ratios under this section, and pro-
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vides those debt measures to an insti-
tution—

(i) In accordance with §668.6(b)(1)(Vv),
the institution must disclose for each
of its programs, the final loan repay-
ment rate under paragraph (b) of this
section, and final debt-to-earnings
ratio under paragraph (c)(1)(ii) of this
section; and

(ii) The Secretary may disseminate
the final debt measures and informa-
tion about, or related to, the debt
measures to the public in any time,
manner, and form, including publishing
information that will allow the public
to ascertain how well programs per-
form under the debt measures and
other appropriate objective metrics.

(h) Failing program. Except for the
small numbers provisions under para-
graph (d) of this section, starting with
the debt measures calculated for FY
2012, a program fails for a FY if its
final debt measures do not meet any of
the minimum standards in paragraph
(a)(1)(i) or (ii) of this section.

(i) Ineligible program. Except as pro-
vided under paragraph (k) of this sec-
tion, starting with the debt measures
calculated for FY 2012, a failing pro-
gram becomes ineligible if it does not
meet any of the minimum standards in
paragraph (a)(1) of this section for
three out of the four most recent FYs.
The Secretary notifies the institution
that the program is ineligible on this
basis, and the institution may no
longer disburse title IV, HEA program
funds to students enrolled in that pro-
gram except as permitted using the
procedures in §668.26(d).

(j) Debt warnings. Whenever the Sec-
retary notifies an institution under
paragraph (h) of this section of a fail-
ing program, the institution must warn
in a timely manner currently enrolled
and prospective students of the con-
sequences of that failure.

(1) First year failure. (i) For a failing
program that does not meet the min-
imum standards in paragraph (a)(1) of
this section for a single FY, the insti-
tution must provide to each enrolled
and prospective student a warning pre-
pared in plain language and presented
in an easy to understand format that—

481



§668.7

(A) Explains the debt measures and
shows the amount by which the pro-
gram did not meet the minimum stand-
ards; and

(B) Describes any actions the institu-
tion plans to take to improve the pro-
gram’s performance under the debt
measures.

(ii) The warning must be delivered
orally or in writing directly to the stu-
dent in accordance with the procedures
established by the institution. Deliv-
ering the debt warning directly to the
student includes communicating with
the student face-to-face or tele-
phonically, communicating with the
student along with other affected stu-
dents as part of a group presentation,
and sending the warning to the stu-
dent’s e-mail address.

(iii) If an institution opts to deliver
the warning orally to a student, it
must maintain documentation of how
that information was provided, includ-
ing any materials the institution used
to deliver that warning and any docu-
mentation of the student’s presence at
the time of the warning.

(iv) An institution must continue to
provide the debt warning until it is no-
tified by the Secretary that the failing
program now satisfies one of the min-
imum standards in paragraph (a)(1) of
this section.

(2) Second year failure. (i) For a fail-
ing program that does not meet the
minimum standards in paragraph (a)(1)
of this section for two consecutive FYs
or for two out of the three most re-
cently completed FYs, the institution
must provide the debt warning under
paragraph (j)(1) of this section in writ-
ing in an easy to understand format
and include in that warning—

(A) A plain language explanation of
the actions the institution plans to
take in response to the second failure.
If the institution plans to discontinue
the program, it must provide the
timeline for doing so, and the options
available to the student;

(B) A plain language explanation of
the risks associated with enrolling or
continuing in the program, including
the potential consequences for, and op-
tions available to, the student if the
program becomes ineligible for title
IV, HEA program funds;
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(C) A plain language explanation of
the resources available, including
hitp://www.collegenavigator.gov, that the
student may use to research other edu-
cational options and compare program
costs; and

(D) A clear and conspicuous state-
ment that a student who enrolls or
continues in the program should expect
to have difficulty repaying his or her
student loans.

(ii) An institution must continue to
provide this warning to enrolled and
prospective students until the program
has met one of the minimum standards
for two of the last three FYs.

3) Timely warnings. An institution
must provide the warnings described in
this paragraph to—

(i) An enrolled student, as soon as ad-
ministratively feasible but no Ilater
than 30 days after the date the Sec-
retary notifies the institution that the
program failed; and

(ii) A prospective student at the time
the student first contacts the institu-
tion requesting information about the
program. If the prospective student in-
tends to use title IV, HEA program
funds to attend the program—

(A) The institution may not enroll
the student until three days after the
debt warnings are first provided to the
student under this paragraph; and

(B) If more than 30 days pass from
the date the debt warnings are first
provided to the student under this
paragraph and the date the student
seeks to enroll in the program, the in-
stitution must provide the debt warn-
ings again and may not enroll the stu-
dent until three days after the debt
warnings are most recently provided to
the student under this paragraph.

(4) Web site and promotional materials.
For the second-year debt warning in
paragraph (j)(2) of this section, an in-
stitution must prominently display the
debt warning on the program home
page of its Web site and include the
debt warning in all promotional mate-
rials it makes available to prospective
students. These debt warnings may be
provided in conjunction with the dis-
closures required under §668.6(b)(2).

(5) Voluntarily discontinued failing pro-
gram. An institution that voluntarily
discontinues a failing program under
paragraph (1)(1) of this section, must
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notify enrolled students at the same
time that it provides the written no-
tice to the Secretary that it relin-
quishes the program’s title IV, HEA
program eligibility.

(6) Alternative language. To the extent
practicable, the institution must pro-
vide alternatives to English-language
warnings for those students for whom
English is not their first language.

(k) Transition year. For programs
that become ineligible under paragraph
(i) of this section based on final debt
measures for FYs 2012, 2013, and 2014,
the Secretary caps the number of those
ineligible programs by—

(1) Sorting all programs by category
of institution (public, private non-
profit, and proprietary) and then by
loan repayment rate, from the lowest
rate to the highest rate; and

(2) For each category of institution,
beginning with the ineligible program
with the lowest loan repayment rate,
identifying the ineligible programs
that account for a combined number of
students who completed the programs
during FY 2014 that do not exceed 5
percent of the total number of students
who completed programs in that cat-
egory. For example, the Secretary does
not designate as ineligible a program,
or two or more programs that have the
same loan repayment rate, if the total
number of students who completed
that program or programs would ex-
ceed the b percent cap for an institu-
tional category.

(1) Restrictions for ineligible and volun-
tarily discontinued failing programs. (1)
General. An ineligible program, or a
failing program that an institution vol-
untarily discontinues, remains ineli-
gible until the institution reestablishes
the eligibility of that program under
the provisions in 34 CFR 600.20(d). For
this purpose, an institution voluntarily
discontinues a failing program on the
date the institution provides written
notice to the Secretary that it relin-
quishes the title IV, HEA program eli-
gibility of that program.

(2) Periods of ineligibility. (i) Volun-
tarily discontinued failing programs. An
institution may not seek under 34 CFR
600.20(d) to reestablish the eligibility of
a failing program that it voluntarily
discontinued until—

§668.8

(A) The end of the second FY fol-
lowing the FY the program was volun-
tarily discontinued if the institution
voluntarily discontinued the program
at any time after the program is deter-
mined to be a failing program, but no
later than 90 days after the date the
Secretary notified the institution that
it must provide the second year debt
warnings under paragraph (j)(2) of this
section; or

(B) The end of the third FY following
the FY the program was voluntarily
discontinued if the institution volun-
tarily discontinued the program more
than 90 days after the date the Sec-
retary notified the institution that it
must provide the second year debt
warnings under paragraph (j)(2) of this
section.

(ii) Ineligible programs. An institution
may not seek under 34 CFR 600.20(d) to
reestablish the eligibility of an ineli-
gible program, or to establish the eligi-
bility of a program that is substan-
tially similar to the ineligible pro-
gram, until the end of the third FY fol-
lowing the F'Y the program became in-
eligible. A program is substantially
similar to the ineligible program if it
has the same credential level and the
same first four digits of the CIP code as
that of the ineligible program.

(Approved by the Office of Management and
Budget under control number 1845-0109)

(Authority: 20 U.S.C. 1001(b), 1002(b) and (c))
[76 FR 34448, June 13, 2011]

EFFECTIVE DATE NOTE: At 76 FR 34448, June
13, 2011, §668.7 was added, effective July 1,
2012.

§668.8 Eligible program.

(a) General. An eligible program is an
educational program that—

(1) Is provided by a participating in-
stitution; and

(2) Satisfies the other relevant re-
quirements contained in this section.

(b) Definitions. For purposes of this
section—

(1) The Secretary considers the
“‘equivalent of an associate degree’ to
be—

(i) An associate degree; or

(ii) The successful completion of at
least a two-year program that is ac-
ceptable for full credit toward a bach-
elor’s degree and qualifies a student for
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